e e

r

L 9 (6-65) B S AN S A - g AR FET d’{,.«,u/{

~ BUREAU OF LAW -
' MEMORANDGH =T o et Gona)
C("/.ﬁ—ﬂ (v Z‘Za/]
TO: Commissioners Murphy, Maeduf? and Cealon
rrow: o He Best, Couasel

SUBJECT- DIAMOND INTERNATIONAL CORPORATION
For revision or refund of franchise
tazes onder Article 9-A of the Tax
Lav for the calendar years 1997 to
1963, inelusive

The fssuve involved hereia is vhether esertein short-tera
notes should de included in iavestaent capital as contended by the
Corporation Tax Buresu and the ineome therefroa included ia imvestaent
incoms or to bde deened a part of the taxpayer's business sapitel and
22. insone therefrom alloeadle business fneome as coatanded by the

Xpayer. g

During the years 1a question, the texpayer purchased shert-
tera notes directly froas the followviag makers:

Associasted Investment Compaay

CIT Pinancisl Corporstion

Connereial Credit Company

General Notors Acceptance Corporatioa
Genersl Elestrie Corporaticn
Sears-Roeduck Asceptance Corporation
Pasitie Yinance Corporation

These notes vere purchased by the taxpayer for the peurpose of favesting
its aveiladle eash,

The iaterest income from svch notes and ¢laised tax over-
assesssents as » result of their inelusion ia investaent income is ae

follows:

Iear inaces 1ax
19a s gc,m $ b,118.19
19 9,089 1,937.9
1959 m;;g; 885 o8
1960 sa;, x,z'n.u
g Bs ks
1963 nn *226.08

The taxpayer asrgued that it dces aot duy these hhort-ters
notes for lavestaent purposes bdut serelry puts svailadle ecash iate
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short-tera notes in order to eara interest for the short peried eof
tise the eash would othervise be sitting 1dle ia a dank, uatil
quarterly tax payments and divideads are paid,

The hearing officer is of the opinion that the netes
eonstitute investment capital and the income therefrom sonstituted
investaent income as defined hy Seetion 208, subdivisgions 5 and 6
of the Tax Lav and 20 NYCRR 3.32(s). The regulation e¢ited provides
that inveataent eapital does not inelude, “eorporate odligations
not gommonly known as securities, suech as resl property or chattel
mortgages, sontracts of sale, perehase money obligstioas, short-
ters notes, billas of lading, bills of exchange and 4ther eemmercisl
instrusents®, vhieh are payadls by their teras on deaand or withia
one year from the date inecurred,

While a first reading of the regulation would seem to
exelude short-ters notes from investaent eapital, on June 6, 1962,
I fssued an opinion (herein attached) that the proper sonstruction
of the regulation is that the "ghort-ters notes” éxpluded from
iavestsent capital are only those resultiag Cros t he dasiness
setivities of the taxpayer, partieularly those received ia payaent
for goods or servises readered, The matter, hovever, is net
entirely free Crom doudt, See attached to &hu €iles @ vious
senorandun dated Mareh 15, 1560 and letter dated Mareh 17, 1960
eoneeraning contrary treataent of short-tera notes,

8inee, hovever, the short-ters notes hereia vere net
reseived in paysent for s sold or services rendered dut wvere
iavestaents of capital, 1 an in agreemeat with the hearing offiesr
that the iaterest from the shert-ters notes vwas investaeant iseonse
snd not dusiness ineome,

Please sign three copies of the determinstion and retura
the entire file together vwith sueh signed copies to the Lav Bureas
for Curther disposition.

/s/ E. H. BEST

Gounsel

FVD:irlp
Roe.
Oetober 16, 1967
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STATE OF WBW YORK
THRE STATE TAX COMMISSION

In the Matter of the Applioations .
of .

for revision or refund of franchise
taxes under Arxticle 9-A of the Tax

Law for the calendar years 1987 to '
1963, inclusive.

Dismond International Corpoxation, the taxpayer
herein, having f£iled applications for revision or refund
of franchise taxes for the onlendar ysars 1957 to 1963,
inclusive, and a hearing having been held in connection
thezewith at the office of the State Tax Commission in
New York City on Pebruaxy 3, 1967 before Donald R,
Gilhooly, Nearing Officer of the Department of Taxation
and Pinance, at vhich hearing Vernon Srout, Camptroller,
and Leo N. Wiest, Tax Manager, of the taxpayer, appeared
perscnally and testified, and the record having been duly
examined and considered by the Tax Commissiom,

Xt is heredby found:

(1) That the taxpayer incorporated in Delaware
Decsnber 26, 1930, and changed its name October 231, 1964
from Dismond Mational Corporation to Diamond Intezmational
Coxporation, and has been authorized in New Yozrk State
since Narch 31, 1936,

(2) That on the basis of the reports filed and
an examination made by the tax cosmission's field auditoszs,
taxes wers reaudited and restated on FPedbruary 23, 1966 forx
the years 1987 through 1939, swdited and stated on Februwary
23, 1966 for the year 1960, recomputed on February 23, 1966
fox the years 1961 and 1963 and on November 13, 1964 for the
yoar 1963, as followe:
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232

Business Incowe
Business allooca-

238 239

$10,164,554.00 $9,567,726.00 $14,768,036.00

tion | tage 11.3251 09.2998 09.1239
Allooated Busi~

neass m 1.1’1.1“.“ ”’.7”.& 103”,“"“
Investmant Income 897,855.00 370,978.00 32%,766.00
Investaent Allooca~ o

tion peromntage 07.9313 06.6510 03.79323
Allocated -
Total Allocated

Income 3‘232.“8.00 914,433.00 1.“1““0“
;:x at Sig 67,229.69 50,249.93 74,868.00

Capital Tax 368.49 646.49 994.17
mx‘y m,“ -0 = -0 =
Total Tax & Fenalty 8 67,987.33 8 50,941.41 ¢ 73,882.17

A0 AS6) A96a

Business Income '19.“1.8”.“ 19,969,133.00 17,421,183.00
Business allooa-
Allooated Dusi-

nass Income 2,123,457.00 2,114,571.00 1,919,553.00
Investasant Income 677,156.00 533,687.00 15,070,322.00
Investasnt Alloca~

tion percentage 06,3868 06,6861 04.4361
Allooated Invest~

ment Inocome 43,372.00 37,020.00 666,535.00
Total Alloomted

Income 2, 1“. 729.00 a, 151,591.00 a,568,008.00
;::. at Sig 119,170.10 118,337.9) 142,344.84

Capital Tax 1,329.62 329.71 492.74
Panalty 1,593.%7 - - -0 -
Total Tax & Penalty ¢ 122,093.29 ¢ 116,867.22 ¢ 143,837,358

1963
Business Inecme $33,567,036.00
Business Alioocation psrosntage 10.1364
Allosmted Business Income 2,308,849.00
Investaent Income 211,254.00
Investnent Allocation percen 08.0324
Allocated Investnent Income 16,969.00
Potal Allocated Incoms 2,405,818,00
;:a: at Sigt cal 132,319.96
us Subsidiary Capi ax -0-

Penalty -0 -
Total Pax $ 132,319.98

(3) That based on the fisld audit ecxmmination, shorte
term notes having a maturity of less than one year, vhich were

purchased by the taxpayer directly

from the following finaneial

coxporations as & means of investing its availadble cagh, were
classified as investment capital and inclwded in the calculation




of the investment allocation percentage, and the interest there-
from was included in investment inconme:

C.1.7T. Pinancial Corporation
Associates Investmant Company
Genexral Motors Acceptance Corxporation
Commercial Credit y

Genexal Rlectric t Corxporation
Sears Rosbuck Acceptance Corp.
Pacific Pinance Corporation

(4) That applications for revision ox refund were
f£iled on April 14, 1966 for the years 1957 through 1962 and on
June 15, 1966 for the year 1963; |

(S) That Bection 208.%5 of the Tax law reads, in part,

as follows:

*he temm ‘'investment capital’ means invest-
ments in stocks, bonds and other securities, corporate
and governmental, not held for sale to customers in
the regular course of business ¢ ® ¢ ;°

(6) That Section 208.6 of the Tax Law reads, in part,

as follows:

“The term 'investment income' means income,
including capital gains in excess of capital losses,
from investment capital, ® ® ¢ &,

(7) That Section 208.7 of the Tax Lav xeads, in part,

as followss
“The texm ‘business capital' means all assets,

20:!:05 gh:n.mtdh:y capital, investaent oapital, and
'I

(8) That Section 3.31 c of Ruling of the Stats Tax

Commission issued March 14, 1962 reads as follows:

“The ‘other securities' referred to in the
definition of investment capital are limited to securities
issued governmental bodies and securities issued by
corporations, of a like nature as stocks and bonds, which
are custcmarily sold in the open maxket or on a recognised
exchange, designed as a means of investment, and issued
for the purpose of financing corporate enterprises and
providing a distribution of rights in, or obligatioms of,
such enterprises. BSuch ‘other securities' thus include
debentures, notes and certificates of indebtedness which
have many of the essantial characteristics of bonds,
and certifioates of interest and other instruments
evidenoing proprietoxship rights in corporate entsrprises
which have many of the essential characterxistics of stock.
They do not include corporate cbligations not commonly
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known as securities, Mnmlﬁopatyct

chattel mortgages, oontracts of sa 'bﬁ':."
money obli + short-tem notes, of
lading, bills of exchange and other commereial
instruments. * :

Upon the foregoing findings and upon all the
evidence presented, it is heredy

DETENIINED s _

(A) That the short-temm notes constitute “other
securities” as ocontemplated by Section 208.3 of the Tax Law
and Section 3.31 ¢ of Ruling of Stats Tax Commission, and
were properly classified as investment capital as such
notes are issued for the purposs of financing the activities
of the issuers, ars designed as a means of investment, did
not result from the business activities of the taxpayer,
and therefors did not constitute business capital;

(3) That the inoome from the short-temm notes
was properly classified as investment income and alloeated
by the investment allocation percentage;

(C) That the tames and penslties as shown at

tten (2) above are affizmed as assessed;
(D) That the aforesaid taxes do not include

taxes or other charges vhich are not legally due.
Dated: Albany, New York
this 27th day of lovemver 1967 THE STATE TAX COMINSION

/s/ WALTER MACLYN CONLON




